IN THE UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF DELAWARE

BROOKE HOW E, on behal f of
herself and all others
simlarly situated,

Pl aintiff,

V. Civil Action No. 00-462-SLR
ELI TE | NFORMATI ON GROUP, | NC.

CHRI STOPHER K. POOLE, ALAN RI CH
ARTHUR G EPKER, 111, ROGER NOALL
DAVI D A. FINLEY, WLLI AM G
SEYMOUR, SCLUTI ON 6 HOLDI NGS LTD. ,
El G ACQUI SI TI ON CORP., THQOVAS A
MONTGOVERY, CHRI S TYLER and

DCES 1- 25,

Def endant s.
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MEMORANDUM CRDER

| NTRCDUCTI ON

Currently before the court is plaintiff Brooke How e’ s
application for attorney’'s fees arising out of plaintiff’s class
action litigation challenging the proposed nerger of Elite
I nformation G oup, Inc. (“Elite”) and Solution 6 Hol dings, Ltd.
(“Solution 67). (D.1. 31) The proposed nerger has since been
abandoned, and the parties agree to dismss the litigation as
moot. The court reserves jurisdiction to consider the instant
application.? For the reasons that follow, plaintiff's fee

application is denied.

The court agrees with the determ nati on of Judge Letts of
the Central District of California that the present action should
not be remanded to state court, particularly in light of the
abandonment of the nerger.



1. BACKGROUND

Formed in May 1999, Elite is a Los Angel es-based software
conpany which is engaged in providing | egal and accounti ng
products focused primarily on tinme tracking, billing and internal
accounting. Elite s stock is publicly traded on the NASDAQ and
as of February 14, 2000, Elite had over 9.3 mllion shares
out st andi ng hel d by hundreds of shareholders. (Amend. Conpl.
5 In late Decenber 1999, Elite disclosed that it had al ready
posted $6.86 million in earnings in 1999, and expected to post
earnings of $9.15 million for fiscal year 2000 for a growth of
nore than 33% (D.1. 40, Ex. A

In early August 1999, Elite was contacted by Chris Tyler
(“Tyler”), the CEO of Solution 6, regarding a possible business
conbi nation.? Solution 6 is an Australian corporation engaged in
t he devel opnent and supply of software and associ ated services to
accounting and law firnms throughout Australia, New Zeal and,
Sout heast Asia, South Africa, the United States and Europe.
Elite entered negotiations with Solution 6 as well as two ot her
prospective bidders (“First Bidder” and “Second Bidder”). On
Novenber 28, 1999, Solution 6 proposed an all-cash transaction at

$11 per share.

2The facts surrounding the nmerger negotiations are taken
fromthe affidavit of defendant Christopher K Pool e, Chairnman
and CEO of Elite. (D.I. 43)



On Decenber 1, 1999, Elite s representatives advised First
Bi dder that discussions between Elite and anot her conpany had
reached an advanced stage and urged First Bidder to respond
qui ckly with a firmproposal. The next day, First Bidder sent a
letter with an indication of interest at $11 per share. €Elite
advi sed First Bidder that a formal proposal was required to
proceed with further negotiations, but no formal proposal was
ever received by Elite.

On Decenber 6, 1999, Elite’ s Board discussed a letter from
Tyler stating that Solution 6 was prepared to withdraw its
proposal unless Elite agreed to enter into exclusive negotiations
with Solution 6 wwthin 24 hours. Elite authorized the
exclusivity agreenent for one week, and Solution 6 continued due
diligence during that tine.

On Decenber 9, 1999, Second Bidder sent a letter expressing
frustration at Elite’'s exclusivity arrangenent with Sol ution 6,
and stated that subject to due diligence, it was interested in
presenting an offer in the $12 to $13 price range. On Decenber
12, 1999, Elite's Board discussed Second Bidder’'s letter and the
status of negotiations with Solution 6, who threatened to
termnate discussions if there was any further delay. Elite' s
Board decided to proceed with negotiations to reach a definitive
agreenent with Solution 6. On Decenber 13, 1999, Elite received
a second letter from Second Bidder indicating that it was
prepared to offer a price of $12 per share subject to due
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diligence review, and absent a response by the next day, it would
consider other options with respect to its interests in Elite.
On Decenber 14, 1999, Elite’'s Board reviewed the status of
all indications of interest, and concluded that the agreenent
with Solution 6 at $11 per share was the best option.® On
Decenber 14, 1999, the Board approved the Merger Agreenent in
whi ch EI G Acquisition Corp. (“EIG), a subsidiary of Solution 6
woul d | aunch a tender offer to purchase all of the outstanding
shares of Elite at $11 per share. EIG would then be nerged with
and into Elite, with each share of Elite stock then outstanding
bei ng converted into the right to receive $11 in cash.* On
Decenber 15, 1999, Elite issued a press rel ease announcing the
transaction, and Second Bidder informed Elite that it had no

further interest in pursuing an offer for the conpany.?®

3In his affidavit, defendant Poole noted that Elite's Board
considered that the draft nmerger agreenment proposed by Solution 6
permtted Elite to termnate the Merger Agreenent in favor of a
superior proposal if required. (D.I. 43)

“The Merger Agreenment contained a “no-shop” provision that
prevented Elite fromsoliciting other proposals, and a
“termnation fee” provision that required Elite to pay Solution 6
a $3 mllion penalty within 48 hours if Elite decided to proceed
with a superior offer. (Amend. Conpl. | 43) On Decenber 14,
1999, Elite also entered into a Stockhol ders Agreenent which
“l ocked-up” approxi mtely 20% of the voting shares in Elite in
favor of Solution 6’s acquisition of Elite. (Amend. Conpl. 9 44)

°I'n her conplaint, plaintiff alleged that defendants did not
act reasonably to maxi m ze sharehol der val ue by deterring
materi ally higher bids, not seeking to auction Elite, and not
maki ng an adequate effort to canvas the market for other
acquirors. (Anmend. Conpl. 919 40-41)
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On Decenber 21, 1999, Elite and Solution 6 filed prenerger
notifications with the Securities and Exchange Conmm ssi on
(“SEC’), Federal Trade Conmm ssion (“FTC’) and the Departnment of
Justice.®’” The FTC requested additional information fromthe
parties, and investigated the Merger during the first four nonths
of 2000. The FTC s Bureau of Conpetition concluded that the
Merger woul d give the conbined entity approximately 70% of the
time-and-billing market for the nation’s 100 | argest |aw firnms,
and on April 28, 2000, advised the parties that it would
recomend that the FTC chall enge the Merger. On May 5, 2000,
Elite’'s Board met to discuss the FTC s decision, and decided to
extend the tender offer for a few nore days in the event that the
FTC Chai rman woul d overrul e the recommendati on. On May 10, 2000,

after learning that the FTC Chairman declined to overturn his

°Elite filed with the SEC a Solicitation/ Reconmendati on
Statenent on Schedule 14D-9 (the “14D-9 Solicitation”), and
Solution 6 filed a Tender O fer Statenent on Schedule 14D 1 (the
“14D-1 Tender O fer”). The 14D-9 Solicitation referenced a
“fairness opinion” fromElite s financial advisor which provided
that the proposed transaction was fair. Plaintiff contends that
there were om ssions of material facts in the 14D-9 Solicitation,
14D-1 Tender O fer, and Fairness Qpinion, including Elite’'s
Fourth Quarter 1999 Results and the val ue and prospects of
Elite.com a new subsidiary of Elite. (Arend. Conpl. 9T 35-38)

'Plaintiff also alleged that several fundanental terns of
the Merger were not to be disclosed to Elite’ s sharehol ders, but
rather filed wwth the SEC after the sharehol ders voted. These
i ncl uded the bonuses and enpl oynent agreenents to be given to
Elite' s enpl oyees, information that could have had a “materi al
adverse effect” on the nerger, the Stock R ghts Plan Anendnent,
the fees to be paid to third parties, Elite’ s intellectual
property rights, and benefits and stock options to be given to
Elite’'s enpl oyees. (Anmend. Conpl. Y 39)
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staff’s decision, Elite’'s Board nenbers voted to termnate the
Mer ger Agreenent.®

On Decenber 22, 1999, the day after the prenerger
notifications were filed, plaintiff filed a class action suit in
Los Angel es Superior Court against Elite, Elite’'s directors and
Solution 6, alleging that they breached their fiduciary duties by
entering into the Merger Agreenent and sought to enjoin the
Merger. On February 3, 2000, the Superior Court denied
plaintiff's application for a tenporary restraining order to
enjoin the Merger. On February 15, 2000, plaintiff amended her
conplaint to include EIG and two officers of Solution 6 as
def endants, and added various clains for breach of the duty of
di scl osure against the Elite defendants.?®

On March 16, 2000, the case was renpbved fromthe Los Angel es
Superior Court to the Central District of California. On March
23, 2000, the Elite defendants noved to dism ss the anmended
conplaint. Plaintiff filed a notion to remand the case, but the

court declined to rule on the npotion and, sua sponte, transferred

the case to the District of Del aware on May 1, 2000. The Merger

8On May 11, 2000, Elite and Solution 6 issued a press
rel ease in which they stated that they “decided not to prolong
di scussions further with the FTC in |light of the Conm ssion’s
continuing opposition to the transaction.” (D.I. 43, Ex. A

°The “Elite defendants” are Elite, Poole, Rich, Epker,
Noal I, Finley and Seynour. The “Solution 6 defendants” are
Solution 6, EIG Mntgonery and Tyler. Plaintiff is not seeking
attorney’s fees fromthe Solution 6 defendants. (D.l. 36)
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Agreenent was term nated on May 10, 2000, thereby rendering the
| awsuit noot.
[11. DI SCUSSI ON

Under the conmon corporate benefit doctrine, a class
representative or derivative plaintiff “who confers a common
nmonet ary benefit upon an ascertai nabl e stockhol der class is
entitled to an award of counsel fees and expenses for its efforts

in creating the benefit.” United Vanguard Fund, Inc. v.

Takecare, Inc., 693 A 2d 1076, 1079 (Del. 1997). Attorney’'s fees

may be awarded to plaintiff’s counsel even where a defendant
corporation takes steps to settle or nobot a case and in so doing
produces a benefit simlar to that sought by the sharehol ders’

[itigation. See Allied Artists Picture Corp v. Baron, 413 A 2d

876, 878 (Del. 1980). 1In such a case, a fee is awarded where the
plaintiff can show that: (1) the suit was neritorious when
filed; (2) an action producing a benefit to the sharehol ders was
taken by the defendants before a judicial resolution was
achieved; and (3) the resulting benefit to the sharehol ders was
causally related to the plaintiff’'s lawsuit. See id.

In the case at bar, the court finds that plaintiff’s |awsuit
di d not cause defendants to abandon the Merger. Defendants bear
the burden of showi ng that there was no causal connection between

the initiation of plaintiff’s lawsuit and any subsequent benefit

to Elite's shareholders. See United Vanguard Fund, 693 A 2d at




1080. See also Gines v. Donald, 755 A 2d 388 (Del. 2000) (“The

fact that the corporate action cane after the stockhol der’s
action is enough to create an inference that the two events were
connected, and the corporate defendants have the burden of
rebutting that inference.”). Defendants have net their burden by
presenting persuasive evidence that they abandoned the proposed
Merger with Solution 6 because of the FTC s opposition to the
Merger, and not because of plaintiff’s litigation. Because the
court determnes that there existed no causal connection between
plaintiff's lawsuit and defendants’ abandonnment of the nerger,
the court declines to address the remaining factors of the common
corporate benefit doctrine.
' V.  CONCLUSI ON

Therefore, at WImngton, this 29th day of June, 2001;

| T I'S ORDERED t hat :

1. The above-captioned action is dism ssed as noot.
2. Plaintiff’s notion for attorney’s fees (D.I. 31) is
deni ed.

United States District Judge



